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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 5th day of July, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-13037
V.

DAVI D R KEARNEY,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge WIlliamE. Fower, Jr., rendered on July
22, 1993, at the conclusion of an evidentiary hearing.® The |aw
judge affirnmed an order of the Adm nistrator suspendi ng

respondent’'s airman certificate for 30 days for violating section

'!An excerpt fromthe hearing transcript containing the
initial decision is attached. Respondent filed a brief on
appeal ; the Adm nistrator filed a reply.

6394



2
61. 15(e) and (f) of the Federal Aviation Regulations ("FAR " 14
C.F.R Part 61).? W deny the appeal and affirmthe |aw judge's
deci si on.
Respondent was convicted of driving under the influence of
al cohol (DU) on March 30, 1992, in the State of California, but

failed to report the incident to the FAA's Security Division

Actual |y, respondent can only be found to have viol at ed
section 61.15(e), as subsection (f) is nmerely a list of the
possi bl e consequences of failing to conply with subsection (e).

The regul ation, in pertinent part, states:
8§ 61.15 O fenses involving al cohol or drugs.
* * * *

(e) Each person holding a certificate issued under this
part shall provide a witten report of each notor vehicle
action to the FAA, Cvil Aviation Security D vision (AAC
700), P.O Box 25810, lahoma Cty, OK 73125, not |ater
than 60 days after the notor vehicle action. The report
nmust i ncl ude-

(1) The person's nane, address, date of birth, and
airman certificate nunber;

(2) The type of violation that resulted in the
conviction or the admnistrative action;

(3) The date of the conviction or adm nistrative
action;

(4) The state that holds the record of conviction or
adm ni strative action; and

(5 A statenent of whether the notor vehicle action
resulted fromthe sane incident or arose out of the sane
factual circunstances related to a previously-reported notor
vehi cl e action.

(f) Failure to conply with paragraph (e) of this sectionis
grounds for-

(1) Denial of an application for any certificate or
rating issued under this part for a period of up to 1 year
after the date of the notor vehicle action; or

(2) Suspension or revocation of any certificate or
rating issued under this part.

Defined in section 61.15(c)(1), a notor vehicle action
i ncludes a conviction after Novenber 29, 1990, for the violation
of a state statute relating to the operation of a notor vehicle
whi | e under the influence of alcohol. As discussed infra, this
applies to respondent.
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within the next 60 days, as required by section 61.15. He
mai ntai ns that he had decided in 1987 to "retire" fromflying,
did not have a current nedical certificate at the tinme of his
conviction and, as a consequence, could not |egally have operated
an aircraft.?

In June 1992, respondent began exercising the privileges of
his airman certificate again. He disclosed his DU conviction on
his nmedical certificate application on June 25, 1992, and | earned
fromthe aviation nedical examner that it was material to the
FAA.* He received a new nedical certificate, issued on August

12, 1992. According to respondent, he believed he had fulfilled

®Respondent had been a private pilot certificate hol der
si nce 1980.

“I'n a letter dated January 27, 1993, fromrespondent to
Joseph Standell, Assistant Chief Counsel, FAA Aeronauti cal
Center, respondent states that he had "no way of know ng the FAA
reporting requirenment, because it was enacted when | was not
involved with flying." He continues:

| did not beconme aware of the requirenent until
becane involved again with flying in June of 1992. In
fact, it was not until ny June 25 nedical application
that | understood ny conviction to be an issue, when it
was brought to ny attention by Dr. Boris Schm egel, the
desi gnat ed nedi cal exam ner. After exam ning the FAR
that was enacted when | was retired fromflying,
t hought the information provided on the nedical
application was sufficient to neet the reporting
requi renent and that a separate statenment was
unnecessary.

(Exhibit R-2.) Enphasis added.

From his statenent, it appears that respondent, in fact,
knew of the 61.15(e) reporting requirenent before receiving the
notification fromthe Security D vision in Novenber 1992. In any
event, a certificate holder is charged wth know edge of the
regul ations that pertain to him



4
his obligation to report the conviction to the FAA. By letter
dat ed Novenber 20, 1992, the FAA's Security D vision advised
respondent that he had failed to submt notification of his DU
conviction as required by FAR section 61.15. The subject action
ensued.

Al though he admts that he failed to report his DU
conviction to the Security Division, respondent asserts that he
was unaware of the requirenents of section 61.15 because, when he
retired fromflying in 1987, he had no intention of returning to
flying and as a result, he did not keep apprised of changes in
the FARs. Since his nedical certificate expired on March 31,
1988, respondent asserts, he did not and could not |egally have
operated an aircraft at the tinme of his conviction. Therefore,
he clains that his failure to tinely report the DU conviction
did not inpact air safety.”

The Adm nistrator replies that since respondent remained a
certificate holder, he had an obligation to be famliar wth and
conply with the FARs, irrespective of whether he was exercising
the privileges of his airman certificate. This responsibility
could only have been avoi ded had he voluntarily relinquished his
certificate.

We agree that respondent's claimof ignorance is not a

defense, as certificate holders are expected to be cogni zant of

% need not discuss respondent's argunent that an inactive
pil ot should be treated no differently than a student pilot.
Section 61.15 applies to present certificate hol ders, whether
exercising the privileges of their certificates or not.
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the regulations that apply to them Admnistrator v. Smth, NISB

Order No. EA-4088 at 8 (1994). |In Smth, a case decided after
the instant case was briefed, the respondent al so asserted that
he had been unaware of the 61.15(e) reporting requirenents.
However, it was not a claimof "nmere ignorance,” and though we
found the respondent had commtted a technical violation, no
sanction was inposed, given the unique circunstances of the case.
Specifically, Smth sought advice froma Flight Standards
District Ofice about his obligation under the regulations to
report a conviction for Driving Wiile Intoxicated, but was given
i nconpl ete information

By contrast, Respondent Kearney assuned that his decision to
retire fromflying (yet remain in possession of his airman
certificate) released himfromany obligation to keep infornmed of
the regulations that pertained to him Additionally, when he
| earned that his conviction had to be reported, as evidenced by
his letter of January 27, 1993, he decided that the disclosure on
the nmedi cal application rendered further notification to the FAA
unnecessary. See supra, n. 4.

Respondent’'s claimthat he was unaware of the 61.15
reporting requirenments or had msinterpreted the extent of his
reporting obligation is not excul patory, since intent is not an
el enent of the violation. As for the Admnistrator's decision to
prosecute this case, it is not a subject appropriate for Board

revi ew.
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ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent' s appeal is deni ed,;
2. The Administrator's order and the initial decision are
affirmed; and
3. The 30-day suspension of respondent's airnman certificate

shall begin 30 days after service of this order.®

HALL, Acting Chairmn, LAUBER, HAMVERSCHM DT and VOGT, Menbers of
the Board, concurred in the above opinion and order.

®For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm ni stration pursuant to FAR 8§ 61. 19(f).



